
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



THE 

AMERICAN 

LAW REGISTER 

AND 

REVIEW 



Editorial Committee: 

Hon. H. B. BROWN, Supreme Court of the United States. 
Hon. JAMES T. MITCHELL. Hon. SAMUEL W. PENNYPACKER. 

Hon. E. J. PHELPS. S. DAVIS PAGE. 

C. STUART PATTERSON. HAMPTON L- CARSON. 

GEORGE TUCKER BISPHAM. H. LaBARRE JAYNE. 

Editors : 

GEORGE WHARTON PEPPER. 
WILLIAM DRAPER LEWIS. WILLIAM STRUTHERS ELLIS. 



(FIRST SERIES) 

VOLUME XXXIII. 
(NEW SERIES, VOLUME II.) 



FROM JANUARY TO DECEMBER, 1895. 



PHILADELPHIA 

PUBLISHED BY THE EDITORS 

1895 



COPYRIGHTED 

BY THE EDITORS 

1895 



TABLE OF CONTENTS. 



LEADING ARTICLES. 

CAPITAL HINTS IN CAPITAL CASES. The late Paul David 

Brown 321 

CONSTITUTIONALITY OF THE INCOME TAX, THE. William 

Draper Lewis, Ph. D 189 

DECISIONS IN PENNSYLVANIA ON THE STATUTES OF 
1887 AND 1891 REGULATING THE LIQUOR TRAFFIC, 
THE. G. Von P. Jones 610 

EXEMPTION OF CHURCHES AND CHARITABLE INSTITU- 
TIONS FROM ASSESSMENTS FOR STREET PAVING, 
ETC. Lucius S. Landreth 169 

EXEMPTION OF THE PRIVATE PROPERTY OF THE ENEMY 
FROM CAPTURE IN A MARITIME WAR— A THEORY 
OF INTERNATIONAL LAW, THE. William S. Ellis . . 313 

FEDERAL TAXATION OF INHERITANCE. Luther E. Hewitt 179 

FEW OBSERVATIONS ON LAW AND SOVEREIGNITY, 
BEING A PARTIAL INTRODUCTION TO THE STUDY 
OF LEGAL HISTORY, A. William Draper Lewis, Ph.D. 531 

HOMELY ADVICE.— BEING A BRIEF DISCUSSION OF HOW 

TO RIDE IN A RAILWAY TRAIN. Chester N. Farr,Jr. 23S 

IRRESPONSIBILITY OF THE JUDICIARY, THE. Ardemns 

Steward 383 

JUDICIAL POWER AND UNCONSTITUTIONAL LEGISLA- 
TION. Hampton L. Carson 796 

MANDAMUS AS A MEANS OF SETTLING STRIKES. Stephen 

B. Stanton ....'. 102 

NEXT NATIONAL ISSUE IN POLITICS, THE. C. Wetherill . . 34 
POINT OF CONSTITUTIONAL LAW, A. Paul P. Shipman . . 733 
PROFESSOR LANGDELL AND THE HARVARD LAW SCHOOL. 389 
RECENT DEVELOPMENT OF CORPORATION LAW BY THE 
SUPREME COURT OF THE UNITED STATES. George 

Wharton Pepper 296 

RECENT DEVELOPMENT OF CORPORATION LAW BY THE 
SUPREME COURT OF THE UNITED STATES. George 
Wharton Pepper 448 

RECENT CRITICISM OF THE FEDERAL JUDICIARY. Hon. 

William H. Taft 576 

ULTIMATE SOURCES OF THE DEVELOPMENT OF THE 

LAW, THE. William Draper Lewis, Ph.D 646 

WHAT IS NOW AN INDIRECT TAX ? Louis D. Richardson . 380 

ill 



IV CONTENTS. 

ANNOTATIONS. 

CARRIERS AND TRANSPORTATION COMPANIES, 
DEPARTMENT OF. 

Electric Railroads upon Public Highways. West Jersey Rail- 
road Co. v. Camden, G. & W. Ry. Co. Court of Chancery of 
New Jersey. S. D. Matlack 38 

COMMERCIAL LAW, DEPARTMENT OP. 

Communication of Matters Learned in a Confidential Re- 
lation. Robb v. Green. 2 Q. B. 1 and 315. H. A. C. ... 622 

Requisites of Contracts of Suretyship and Guaranty. Lach- 
man et al. v. Block et al. Supreme Court of Louisiana. G. 
Herbert Jenkins 257 

CORPORATIONS, DEPARTMENT OF. 

Service of Process upon a Foreign Corporation. Gravely 
v. Southern Ice Machine Co. Supreme Court of Louisiana. 
G. Herbert Jenkins 680 

CRIMINAL LAW, DEPARTMENT OF. 

When the Killing of an Officer Who is Making an Illegal 
Arrest is Justifiable. Miles v. State. Court of Criminal 
Appeals of Texas. C. Percy Willcox 395 

EQUITY, DEPARTMENT OF. 

Injunctions against Publications Intruding upon Privacy. 
Corliss v. E. W. Walker Co. United States Circuit Court, Dis- 
trict of Massachusetts. S. D. M. 134 

INSURANCE, DEPARTMENT OF. 

The Authority of an Insurance Agent. Burlington Insurance 

Co. v. Threlkeld. Supreme Court of Arkansas. W. C. Rodgers 654 

Effect of a Mortgage Clause in Contracts of Insurance. 
Washburn Mill Co. v. Fire Association of Philadelphia. Su- 
preme Court of Minnesota. W. C. Rodgers 510 

Limitation of Actions with Reference to Insurance Con- 
tracts. Hart, appellant, v. Citizens' Insurance Co. of Pitts- 
burg, respondent. Supreme Court of Wisconsin. W. C. 
Rodgers 5 2 

PRACTICE, PLEADING AND EVIDENCE, DEPARTMENT OF. 

Set-Off by Agent Against Principal. Melvin et al. v. Aldridge 
et al. Court of Appeals of Maryland. Samuel Dreher Mat- 
lack .- 810 

The Operation of Statutes of Limitations in cases of 
Ignorance or Concealment of the Cause of Action. 
Lewey v. H. C. Fricke Coal Co. Supreme Court of Pennsyl- 
vania. Samuel Dreher Matlack 461 



CONTENTS. V 

PROPERTY, DEPARTMENT OF. 

Annuities. Bloomhower v. Babbitt's Admr's. Supreme Court of 

Vermont. William H. Loyd, Jr. 748 

TORTS, DEPARTMENT OF. 

The Distinction between the Liability of a Property 
Owner for Injuries to Guests and Invited Persons. 
Howe v. Ohmart. Indiana Appellate Court. " C. C." .... 197 

Employer's Liability for His Servant's Negligent Injury 
of One Who Having an Interest in the Operation 
Assists in It. Welch v. Maine Central R. R. Supreme Court 
of Maine. H. A. C. 337 

Retraction of Libel. Davis v. Marxhausen. Supreme Court of 

Michigan. R. S. 328 

Liability of a Master for Personal Injuries to Third 
Parties Caused by the Wilful or Malicious Acts of His 
Servants. Texas and Pacific Railway Co. v. Scoville. Circuit 
Court of Appeal Fifth Circuit. Thomas S. Gates 120 

WILLS, EXECUTORS AND ADMINISTRATORS, DEPART- 
MENT OF. 

Unjust and Unnatural Wills. Taylor v. Trich. Supreme Court 

of Pennsylvania. William H. Loyd, Jr. 247 

CURRENT EVENTS OF GENERAL LEGAL 
INTEREST. 

The Struggle for the Observance of the Law in New York 546 

The Supreme Court Vacancy 547 

The Case of the Liberty Bell 547 

The Deaths of Mr. Justices Strong and Jackson 703 

Professor Huffcutt on "The Relation of the Law School 

to the University 706 

Should the Cuban Insurgents be Recognized as Bel- 
ligerents 827 

The Right of a Legislature to Limit the Suffrage 765 

The Pennsylvania Bar Association 770 

COMMUNICATIONS. 
The Occupation of Country Highways by Electric Railroads 146 

BOOK REVIEWS. 

Abbott's and Foster's Treatise on the Income Tax under 
the Act of 1894 

Alderson's Practical Treatise upon the Law of Judicial 
Writs and Process in Civil and Criminal Cases . . . 

Bailey's Browne's Treatise on the Construction of the 
Statute of Frauds 



VI CONTENTS. 

Beach's Commentaries on the Law of Insurance 

Beach's Commentaries on the Law of Injunctions 

Benham's Statute Railroad Laws of New York 

Bennett's Outlines of Trial Procedure 

Bradner's Rules of Evidence, as Prescribed by the Common 

Law . 

Bracken and Grimes' Income Tax Law. Arranged and 

Annotated 

Breedner's Practice in Attachment of Property for the 

State of New York 

Borgeand's Adoption and Amendment of Constitutions . . . 
Black's Handbook of American Constitutional Law .... 

Chand's Treatise on the Law of Res Judicata 

Clark's Handbook of Criminal Procedure ... .... 

Clementson's Road Rights and Liabilities of Wheelmen . . 
Cooper's Handbook of the Law of Defamation and Verbal 

Injury 

Elliot's Treatise on General Practice 

Eldridge's United States Internal Revenue Tax System . . 

Fetter's Handbook of Equity Jurisprudence . 

Finch's Insurance Digest (1894) 

Finch's Insurance Agent : His Rights, Duties and Liabilities 

Fowler's History of the Law of Real Property in New 
York 

Glenn's United States Income Tax Law of 1894 

Gould and Tucker's Federal Income Tax Explained .... 

Hall's Outline of the Infringement of Patents for Inven- 
tions, not Designs 

Hamilton's National Corporations 

Maitland and Pollock's History of English Law Before 
the Time of Edward I 

Morrill's American Electrical Cases. Vol, II 

Morrill's American Electrical Cases. Vol. HI 

Minor's Synopsis of the Law of Crimes and Punishments . 

Moses' The Law Applicable to Strikes 

Niblack's Law of Voluntary Societies, Mutual Benefit 
Insurance and Accident Insurance 

Peck's Law of Municipal Corporations in the State of Ohio 

Pollock and Maitland's History of English Law Before 
the Time of Edward I 

Rice's American Probate Law and Practice 

Schouler's Treatise on the Law of Domestic Relations . . 

Sutherland's Law Relating to the Production and Inspec- 
tion of Books, Papers and Documents in Pending 
Cases 

Stimson's Uniform State Legislation 

Thayer's Cases of Constitutional Law 

Tucker and Gould's Federal Income Tax Explained .... 

Tucker's Your Will ; How To Make It 

Tiffany's Handbook of the Law of Sales . . . 



CONTENTS. Vll 

Wambaugh's Study of Cases 

Wambaugh's Cases for Analysis 

"Walker's Manual of Public International Law 

Webster's Law of Naturalization in the United States 

and other Countries 

Willard's Half a Century with Judges and Lawyers . . . 
Wyman's United States Income Tax Law Simplified for 

Business Men 

PROGRESS OF THE LAW. 

Actions, 149. 

Adoption, i. 

Aliens, 2, 565. 

Apprentices, 3. 

Arbitration, 421. 

Assignment for Creditors, 3. 

Attorney and Client, 150, 213, 485, 629, 773. 

Bail, 4. 

Bailments, 357, 773. 

Banks, 422, 437. 

Bicycles, 629. 

Boycott, 150, 776. 

Building Associations, 5, 423. 

Building Contracts, 423. 

Carriers, 78, 151, 213, 277, 278, 423, 424, 632, 709, 717. 

Certiorari, 6, 214. 

Champerty, 279. 

Chinese Exclusion Law, 360. 

Cities, 633. 

Compelling Disclosure, 634. 

Conflict of Laws, 6, 78, 152, 214. 

Conspiracy, 7, 79, 642. 

Constitutional Law, 7, 80, 87, 214, 215, 216, 226, 278, 284, 360, 361, 

432, 486, 549, 551, 633, 634, 635, 717, 731, 775, 780, 784, 787, 791. 
Contempt, 80, 279, 487. 

Contracts, 8, 82, 216, 280, 362, 425, 476, 487, 553, 776. 
Copyright, 9. 

Corporations, 10, 82, 362, 363, 487, 554, 778, 779. 
Courts, ii, 280, 554, 780. 
Criminal Law, 12, 13, 153, 154, 216, 217, 363, 365, 426, 427, 428, 554, 

555, 636, 717, 718. 
Damages, 154, 217. 
Death by Wrongful Act, 488. 
Decedents' Estate, 13, 83. 
Deeds, 280, 428, 638. 
Devises, 360. 
Divorce, 13, 489. 
Donatio Mortis Causa, 84, 429. 
Dower, 281. 



Vlll CONTENTS. 

Duress, 365, 491. 

Easements, 83, 218, 281, 429, 792. 

Ejections, 14, 83, 155, 157, 158, 219, 220, 221, 281, 282, 557, 429, 430,,. 

49L 492. 556, 635, 638, 639, 640, 719, 723, 780, 781. 
Electric Lights, 493. 
Electric Railroads, 158, 366. 
Electric Wires, 641, 724. 
Eminent Domain, 641. 
Equity, 366, 430, 493. 

Evidence, 15, 16, 84, 159, 222, 223, 366, 367, 782. 
Extortion, 223. 
Extradition, 17. 
False Pretences, 430. 
Fixtures, 431, 494. 
Fraud, 17. 

Gambling Contracts, 642. 
Garnishment, 367, 432. 
Homicide, 86, 225, 284, 494. 
Husband and Wife, 225, 557, 782. 
Hypnotism, 86. 
Ice, 225. 

Injunctions, 284, 367, 557, 791. 
Innkeepers, 495. 

Insurance, 17, 18, 86, 368, 432, 495, 559, 560, 562, 782. 
International Law, 725, 783. 
Interstate Rendition, 18, 19, 90. 
Judgments, 226, 786. 
Judicial Notice, 285. 
Jury, 227, 285. 
Justice of the peace, 563. 
Landlord and Tenant, 20, 93, 436. 
Larceny, 93. 
Law of the Road, 223. 
Libel, 21, 94, 160, 161, 287, 436, 496, 563. 
Licenses, 94, 564, 731. 
Limitaton of Actions, 23, 161, 287, 376. 
Liquor Laws, 19, 92, 160, 284, 368, 369, 434, 435, 49 8 > 562. 
Lottery, 161, 727. 
Maintenance, 162. 

Malicious Prosecution, 23, 94, 227, 228, 288, 437, 497, 731. 
Married Women, 95. 
Master and Servant, 24, 26, 95, 163, 228, 289, 369, 497, 499. 5°5, 565, • 

642. 
Mechanics' Liens, 26, 163, 437. 
Municipal Contracts, 4, 77, 230, 291, 372, 440, — . 
Municipal Corporations, 96, 572. 
Municipal Liens, 503, 572. 
Negligence, 2, 97, 288, 290, 371, 567, 643. 
Negotiable Instruments, 98, 229. 



CONTENTS. IX 

Nuisance, 290, 438. 

Officers, 290, 372, 438, 574. 

Pardons, 291, 567. 

Partition, 27. 

Parliamentary Law, 786, 787. 

Partnership, 27, 98, 372, 439. 

Patents, 27, 163, 372, 568. 

Pawnbrokers, 439. 

Peddlers, 569, 731. 

Pensions, 291. 

Perjury, 98, 440. 

Photographs, 99. 

Pleading, 27. 

Police Justice, 291. 

Principal and Agent, 440. 

Quo Warranto, 501. 

Railroads, 27, 231, 501, 787. 

Receivers, 292. 

Records, 502. 

Release, 231. 

Religious Societies, 166, 373, 374. 

Replevin, 28, 99. 

Sales, 375. 

Schools, 234, 292, 441. 

Sheriff, 441, 503. 

Slander, 28, 292, 782. 

Statute of Frauds, 443, 503. 

Statutes, 28, 29, 166, 292, 376, 441, 503, 732, 789, 790. 

Street Railways, 503. 

Subrogation, 377. 

Sunday, 167, 377. 

Taxation, 235, 293, 505, 645, 791. 

Telegraph Co., 167, 235. 

Time, 236. 

Trade Marks, 293, 377. 

Trade Names, 29, 99, 167, 732, 791. 

Trees, 236. 

Verdict, 509. 

Wages, 99. 

Warehousemen, 237. 

Water Companies, 31, 444. 

Ways, 293. 

Wills, 31, 32, 167, 236, 293, 294, 378, 379, 446, 645, 792, 794. 

Witnesses, 237. 

Writs, 294, 574. 



